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Colonel ¥. Ned Hand
Oifice of Special Projecis (SAFSP)
El Segundo, California >

Your propoced presentation has La¢ re -f@wec} Wiﬂ’ much
1 .
b=

=4
o
Ix]
@
n
&
s
O
Q
[
&)
w2
Q.
]
s
«t
s
Q
jox
[
£
3
W
.
«
©
e
[
®
h
v
o
&
it
(
@)
¢}
O
oty
C
@]
=
?

ich resulted
thogse of Colonel

You may wish to consider
from the combined comments of this c¢ifice end
Marshall Sanders:

1. We believe that the date cn paje 17, iinz 5, should read
17 April 63 - ms’c‘.aa of 13 A:)**zi 1954,

2. Presumably, the re&f
line 14, should read NIMBUS

-

3. We 1""‘(10“’111’18
This comment, regard
ficial satellites, dce
mezin theme, may gener
detract from the tone of
outer space - which cox

Je took the litswoy o 2iso daam:::;
OSD/PA and SAFCI. I32/Pa4, i
State Dep,;.r'tnm-,c. ' ey i
48, and 47 resulted from the comzbined S
review., We understond oot you aad Ko,
already discussed these it

We appreciate the o ity to e
ery proiessional eilcri w._L be a welcoriz adaitl
Space Law.

Sincerely »

PAUL 3B, WIORTS
Colonel, USAT
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l. To discuss and understand fully the implications of U. N.

activities in the field of space law, one .nust have & _zneral

familiarity with the status of space law as it existed prior to U. N..

action. Prior tc & October 1957 (the date of Russia's first
sputnik and the first successful satellite}, there was no real
need to distinguish between air law and space law., The guestion
of national sovereignty in air law was rather succinctly covered
in the Chicago Convention, and I guote: '"The contracting

states recognize that every state has complete and exclusive
sovereignty over the airspace above its territory." Missing

from the Chicago Convention was any definition of airspace and
o y A Iy

not until the technological progress of states brought their

'\ v ”
activities up {nte shatl-we-say satetite™Z0ne[was there any

Fiss PO
e S . i
need to worry about a defmltmnf@«ﬁ—a—msspace;

2. Interestingly enough, the Soviets reiying in part upon the
Chicago Convention, which incidently they have never signed,

asserted the usgue ad coelum theory, i.e., sovereigniy to an

unlimited heighth, in support of their criticism of thc mieteor-

ological balloons launched by the U. S. in 1956.1 However,

87th Cong, First Sess.
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with the success of Sputnik I which violated the sovereignty of

every nation over vhich it flew if the usque ad coelum theory

N

was applicable, the Soviet writers looked for a new theory which

e prm———..

would legitimize the flight of a sputnik and at the same time

oy

make illegal the so-called space espionage. The evolution of
.the Soviet thinking on this point is beyond the scope of the pre-

sent discussion but those who are interested might read Mr. Robert

g

D. Crane's article, MSoviet Attitude Toward International Space

Law!' in the July 1962 issue of the American Journal of Inter-

et o an

national Law.

3. Perha.pé one should not be too critical of the dilemma of the
Soviet legal scholars in attempting to adapt legal theory to a

dynamically developing space technology fraught with all sorts

. of very serious political overtones. If you will forgive me for

philosophizing, I think this period in which the scholars endeavored
.to cope with the new problems of the space age is illustrative

of the basic principle that a law does not develop in a vacuum.

One can theorize and anticipate, but a body of law does not really
begin to develop until there are real> problems regquiring current -
solution which must be resolved against conflicting desires of

individuals and nations and the political fabric of the times. .

2
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The U. S. also had some difficulty at this time in adjusting its
thinking to the new space age. The presentation of Mr, Loftus
Becker, Legal Advisor to the .Department of State, before the
special Senate Committee on Space and Astronautics on 14 May 1958,
illustrates the position of at least our Department of State.

Bef'bre I quote Mr. Becker, it will perhaps add to the understanding

of the quotation to know that Sputnik was launched as part of the

activities of the International Geophysical Year,
“b., Implications of the International Geophysical Year

“There js another misconception with respect to the
rights of the United States in this sphere that I s.hould like
to correct. I have seve;al times scen it stated that we
do not have any right to protest or take any action with
‘respect to satellites because of the events relating to the

International Geophysical Year. Now, the facts are these:

"The arrangements with respect to the International
Geophysical 1 ear were not made on an intergovernmental
basis. They were arrangements made between scientific
bodies in a private capacity. It is true that certain govern-

ments, including the Soviet Union and the United States, .
3 -
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announced in advance that during the International Geophysical
Year they intended to place objects in orbit around the earth.
And it was also stated in connection with these announcements
that the purpose of these satellites would.be for scientific
investigation, iNo nation protested these announcements,

"It follows, therefore, that the only conclusion that can
be reached with respect to the arrangements regarding the
International Geophysical Year is that there is an implied
agreement that, for the period of the International Geophysical
Year, it is permissible to put into orbit satellites designed

for scientific purposes.

by
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“e. s There Any Agreed Upper Limit of Sovereigniy’

“The next question of international law which I woula

like to mention is the position of the United States regarding
o o

H

its sovereignty upwards. There are taose who have a

that the sovereignty of the United States ends with the ouler

limits of the atmosphere and that space outside tiz ¢
is either free to all or should possibly be conceded o be
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within the sovereignty of one or another international

WThe United States Government has not recognized any
top oxr upper limit to its sovereaignty. This position has been

taken entirely aside from article 51 of the United Nations

Charter and any limitations that may be inherent in that,

such as Yarmed attack."

UIt is true that, in such international agreements as the
Chicago Convention of 1944, the parties thereto recognize

that each of them 'has complete and exclusive-sovereignty of

the airspace above its texrritory.? But it is important toc note

that there is nowhere in the-Chicago Convention of 1944 or
other international agreements comparable thereto any

definition of what is meant by the term 'airspace.?

"I do not wish to take, nor has the State Department
ever officially taken; a definitive position as to how this term
tair space’ should be defined. I think it important to note,
however, that one of the suggestions that has been made in
this regard is that the airspace should be defined to include

that portion of space above the earth in which there is any |
5
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atmosphere. I am informed that astronomically the earth's

atmosphere extends 10,000 miles above its surface.

nit follows that it would be perfectly rational.for us
to mmaintain that 'und'\cr the Chicago Convention the sovereignty
of the United States extends 10,000 miles from the surface of
the earth, an area which would comprehend the area in which
all of the satellites up to this point have entered. At any rate,
that type of definition would afford us enough elbowroom for

discussion.

"Furthermore, although the United States; in its domestic
law as well as agreements such as the Chicago Convention,
has plainly asserted its complete and exclusive sovereignty
over the airspace above its territory, at no time have we
conceded “hat we have no rights in the higher regions of

A
space. One rationale for this position which seems to me
self-sufficient was that the United States had no need to
define its position with respect to what rights, if any, it might
possess outside the earth's atmosphere until such time as

mankind has demonstrated a capability of existing outside

the atmosphere.
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uTven after such a capability is demonstrated, there will
be no imperative requirement in international law that the

United States make any claims of sovereigaty in order to

protect its rights."

¢

HA very apt analogy is afforded by the Antarctic. #. . .#%
“As in the situation with respect to Antarctica, this should

not be interpreted as any concession of any kind whatsoever

on the part of the United States that its activities have not given

it certain rights in space which, in turn, could be relied upon

as the basis of a claim of sovereigaty." &

4. Such was the state of space law prior to the actions of the U. N.
Before going into a detailed chronology of the activities of the U. N.

and at the risk of perhaps putting the cart before the horse, I

think it important to note the official U. S. position on the legal

eifect of U. N. general resolutions in space matters. I quote from

the statement U. S. Ambassador Stevenson gave on 2 December 1963:

"1 should like to say a few words about the character

and status which the United States considers the principles

22p 400 - 40. , Senate Doc No. 26, 87th Cong, First Sess.

-
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contained in this déclaration will have once the draft resolution
has been adopted by the General Assembly, as we hope,
without dissent. In the view of the United States, the operative
paragraphs of the draft resolution contained legal principles
: which the General Assembly, in adopting the resolution, would
declare should guide States in the exploration and use of
outer space. We believe these legal principles reflect
international law as it is accepted by the Members of the
United Nations. The United States, for its part, intends to
. _ respect these principles. We hope that the conduct which
the resolution commends to nations in the exploration of

3

outer space will become the practice of all nations. "

5. s far as I know, the first action taken by the U. N. on the

outer space question was G. A. Resolution 1348 (XIII}, 13 Dec 1958,

It:

‘'], Establishes an ad hoc Committee on the Peaceful Uses of

Outer Space composed of the representatives of Argentina,
Australia, Belgium, Brazil, Canada, Czechoslovakia, France,
India, Iran, Italy, Japan, Mexico, Poland, Sweden, the Union

of Soviet Socialist Republics, the United Arab Republic, the.

8
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United Kingdom of Great Britain and Northern Ireland and

y

the United States of America, and requests it to report to

the General Assembly at its fourteenth session on the following:

'"{a) The activities and resources of the United Nations,

of its specialized agencies and of other international bodies

relating to the peaceful uses of outer space;

(b) Ths c;xrea of international co~operation and pro=-
" grammes in the peaceful uses of outer space which could
appropriately be undertaken undei' United Nations auspices to
the benefitb of States irrespective of the state of their economic

or scientific development, taking into account the followin
(=]

proposals, inter alia:

(i) Continuation on a permanent basis of the outer
space research now being carried on within the {ramework of

the International Geophysical Year;

{13y Organization of the nutual exchange and dis-

semination of information on outer space research;

#(iii1) Co~ordination of national research programmes
for the study of outer space, and the rendering of all possible

assistance and help towards their realization;

9
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“(c) The future organization arrangements to facilitate
international co-operation in this field within the framework

of the United Nations;

"(d) The nature of lega!l problems which may arise in the
carrying out of programmes to explore outer space." 4
6. This ad hoc committee met during the period 6 May to-
25 June 1959, Of particular signficance was that the committee was
boycotted by Cze'choslova.kia, Poland, and the U. S. S. R. The
committee, however, submitted a report dated 25 June 1959 speci—‘
fically covering each of the tasks msigned by the General Assembly -
in the establishing resolution. Of particular intereét to lawyers

was their report'un possible legal problems in connection with

outer space activities. They listed 6 problems susceptible of

priority treatment. These are:
‘a. Question of freedom of outer spdce for exploration and use.
b. Liability for injury or damage caused by space vehicles.

¢c. Allocation of radio frequencies.

d. .Awvoidance of interference between space vehicles and aircrait.

™™

4Pp 88-89, Senate Doc No. 18, 88th Cong, First Sess.
10
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e. Identification and registration of space vehicles and

coordination of launchings.
f. Re-entry and landing of space vehicles.

They then listed 5 other problems that required consideration. They

are:
a. Question of determining where outer space begins.

b. Protection of public health and safety; safeguards against

contamination of air from outer space.

c. f{uestions relating to exploration of celestial bodies.
d. Avoidance of interference among space vehicles.

e. Miscellaneous other questions, such as meteoroclogical
activities that might require international measures to insure

maximum effectiveness.

7. The next sig- iicant action of the U. N. was the establishment
of a committee on the peaceful uses of outer space. This was done
by G. A. Resolution 1472 (XIV), 12 December 1959. The original

committee, composed of 24 countries, i.e., Albania, Argentina,

Australia, Austria, Belgium, Brazil, Bulgaria, Canada, Czechoslovakia
11
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France, Hungary, India, Iran, Italy, Japan, Lebanon, Mexico,

N T PR T MR 1 TN

Poland, Romania, Sweden, U. S. S. R., U. A. R., Great Britain,

and the U. S. A., was instructed:

[

“(a) To review, as appropricte, the area of international

it oee

co-operation, and to study practical and feasible means for
iving effect to programmes in the peaceiul uses of outer

space which could appropriately be undertaken under United

B

' Nations auspices, including, inter alia:

(i) Assistance for the continuation on & perm-
anent basis of the research on outer space carried on within

the framework of the International Geophysical Year;

1(ii) Organization of the mutual exchange and dis-

semination of information on outer space research;

"(iii) Encouragement of national research pro-
grammes for the study of outer space, and the rendering of
all possible assistance and help towards their realization;

133

{5} To study the nature of legal problems which may

rise from the exploration of outer space.™

5p(41, Senate Doc No. 18, 88th Cong, First Sess.
2
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8. Some difficulty was experienced in persuading Russia to
participate in the activities of this committee, and during 1960

the U. S. pursued bilateral discussions with the Soviet Union in

an effort to bring about the first session of the committee,
Eventually, the committee met on 27 November 1961 and although
the U.  S. S. R. had threatened to boycott the committee, the

Uu. S, 8. R. did in fact participate. A brief report was forwarded
to the General Assembly listing the officers elected and the

representatives of States who spoke at the meeting.

9. The U. S. position on the use of outer space was. included in
a draft resolution which the U. S. with the cosponsorship of

Australia, Canada, and Italy submitted to the General Assembly

on 2 December 1961. Thais resolution was debated in the Political

and Security Committee of the G. A. In the course of the debate

«

the U. S. was able to secure the cosponsorship of all the
members of the U. N. Committee on the Peaceful Uses of Outer
Space, including the U. S. 8. R., and it was adopted unanimously
by the General Assembly on 20 December 196l as G. A.
Resolution 1721 (XVI);6 in some respects we might refer to it as
the Magna Carta of Space. It added Chad, Mongolia, Morocco,

and Sierra Leone to the Outer Space Committee, and provided in

pertinent part:

6y, 40 - 42, Rpt by the Pres to Cong for the Year 1961,"U. S.
Participation in the U. N." 3
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#l, Commends to States for their guidance in the explora-

tion and use of outer space the foliowing principles:

Y(a} International law, including the United Nations

- e -

Charter, appliecs to ouier space and celestial bodics;

ey

%(b) Quter space and celestial bodies are free for

exploration and use by all States in conformity with inter-

P Ay T aes ¢ v e

national law, and are not subject to national appropriation; v ;

"2. Invites the Committee on the Peaceful Uses of Cuter

B T

Space to study and report on the iegal problems which may

7

arise from the exploration and use of outer space.*

This resolution also called upon States to register with the Secretary

General the launching of objects into orbit or beyond.

10. After G. A. Resolution 1721, the U. N. Committee on the
Peaceiul Uses of Outer Space organized and got down to serious busi-

ness; it divided itself into 2 subcommititees: One technical and the
other legal. The Legal Subcommittee was chaired by

— Dr. Manfred Lachs of Poland. The 2 subcommitiees convened at o

72226, Senate Doc No. 18, 88th Cong, Firs
14

ot

Sess.
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Geneva on 28 May 1962. The work of the Techaical Subcommittee

is a separate matter that I will not attempt to cover in this discussion
because I believe that we here are primarily concerned in the work
of the Legal Subcommittee. For clearer understanding, it should

be kept in mind that the Legal Subcommittee has divided its work

into 3 general categories: The first is the estabiishment of

general principles governing the use of outer space; the second hasv
been the establishment of rules governing the assistance to
astronauts, and the return of astronauts.and space objects found
outside the territory of the launching state; and the last has been

the establishment of rules covering international liability for

damages occurring 1n connection with or as a resul: bf space launches.

li. The U. S. S. R. submitted a draft covering a Declaration of
Legal Principles. Some of the more significant points advanced by

the Russians in their draft were:

a, Thne use of outer space for propagating war, national,

or racial hatred, or enmity between nations shall be prohibited.

“b. The implementation of any measures that might in any
way hinder the exploration or use of outer space for peaceful
purposes by other countries should be permitied only aiter

15
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prior discussion of and agreement upon such measures

between the countries concerned.

""c, The use of artificial satellites for the coliection of
intelligence information in the territory of foreign states is
incompatible with the objectives of mankind in its conquest

of outer space.

u“d, All activities of any kind pertzining to the exploration and

use of outer space should be solely and exclusively by states.”
12, The U. S. posi;cion on these points might be summarized by

.

saying that the war propaganda, racial hatred, etc., were essentially
propaganda and were of such general character as not to be appro=
priate for an internati’onal agreement. The prohibition of
dangerous experiments would perhaps be commendable, but the
U. S. Objected to any rule which would give any other country a
right of veto of its space activities. Limiting space activities to
States was in the opinion of capitalistic countries generally not
quite compatible with our concept of free enterprise and a little
too much like foisting communistic concepts of operations upon

b~ .
e EACINGUTE T IRER f ik

. ¥ R G ) S F A0 g
the new regime of space. { The-euestiof 01 the use of artificial

satellites-for“th'e collection of intelligencewir
7

- . . . . v ad
political.significance. _J
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13, The U. S. position on this subject of observation in and {r om

space was covered by Mr. Leonard C. Meeker, the deputy Legal

- Advisor and now Legal Advisor, U. £. Department of State, in a

talk that he gave at the Institute of Air and Space Law, McGill
)Y o8
University, Montreal, Canada, 13 April 196#. Mzr. Meeker pointed

to G. A. Resolution (721 wherein it stated that "outer space and

‘celestial bodies are free for exploration and use by all states in

conformity with international law and are not subject to national
appropriation, ' and concluded “that obsexrvation from space comes
within the freedom which the General Assembly has recognized in

this statement of principle.” Mzx. Meeker cutlined.in some detail

the many purposes for which cbservation of the carth from outer

space might be undertaken. He began with the weather satellites,

- ~ .

T et

discussed the plans for the Nimbus meteor satellites. He described
the plans of the world meteorological organization to prepare a
report on arrangements to advance the state of atmosphere science
and technology and to expand weather forecasting capability in the
light of new space techniques. Mr. Meeker pointed out that
observation of the earth may take many forms. Most broadly under-
stood such observation means the acquisition of datazbout the earth

from outer space by many means, whether optical -- by mecans of

photography -~ or through the use of other systems of perception
17
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which can give data about the eaxth and its immediate environ-
“ment. He emphasized that it was his inteﬁtion Hto give principle
attention to optical cbservation by photographic means."

Mr. Meeker state_d that satellites carrying photographic and other
observation equip{_nent should in the near future be able to detect
promptly forest fires and other large scale fires, that observa-
tion satellites would be useful in measuring the extent of snow

on the ground which would be helpful for the purpose of estimating
potential water supplies for irrigation purposes. Similar use of
satellite photography would be useful ix; connection with ice fields,
ice bergs, devastation wrought by insects, and would be helpful
in the field of earth measurement particularly in the mapping of

remote and inaccessible areas. . He discussed the use of observa-

tion to promote international security. On this point, he stated:

"Another important potential use of observation in space
is the possibility of acquiring information about military
preparations, apd thus help in maintaining internatignal
peace and security. One of the great problems in today's
world is the uncertainty generated by the secret development,

testing, and deployment of national armaments and by the
18
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lack of information on military preparations within closed

societies. . .in fact a nation is not preparing surprise

attaéli, observations from space could help us to know this
.'and thereby increase confidence in world security which

might otherwise be subject to added and unnecessary doubts.

“We in the United States believe that openness serves
the cause of peace. In arms control and disarmament nego-
tiations, the Soviet Union has reqognized, at least in prirciple,
the need for verification and inspection, bgt it continues to

“

resist Western eiiorts to secure adequate verification and

inspection arrangementss The Soviet Union has so far
seemed to ple e a higher premium on maintaining its policy

of secrecy than it does on reaching agreement on steps to

ensure a peaceful world.

)

"Cbservations from space may in time provide support

¢

of arms control and disarmament arrangements, although they
could not eliminate the need for ground inspection. Cf perhaps
greater significance at the present time, however, 1s the fact
that the progress of science, to which the Soviet Union itself

has made dramatic contributions, decrees that we are all to.

19
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live in an increasingly open world. The Soviet Union's

(@]

attitude up to this time toward verification and inspection
is inconsistent with this trend as it is with the achievement

of arms control and disarmament.

-©It is obvious from any discussion of observation in space
that there is no workable dividing line beiween military and
non~-military uses. Weather satellites are of significance to
the armed forces just as they are important to civilian
populations. Similarly, heat~-sensing devices aboard earth

satellites m.ht be developed to detect not only thé heat from

forest fires but a2iso the heat generated in the launching of

ballistic missiles.

“In respect of the impossibility of separating decisively
the military and non~-military applications, observation of the
earth from space is not different from other uses of space.

A navigational satellite can guide a war vessel as well as a
merchant skip. A communicationssaellite can serve a mili-
tary establishment as well as civilian communiiies. The
instruments which guide a space vehicle on a scientific mission

may also gu iz a space vehicle on a military mission. American
20
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and Russian astronauts have been members of national armed

forces, but this has afforded no reason to challenge their

activities.

""The fact that observation satellites clearly have military
as well as scientific and commercial applications can provide

no basis for objection to observation satellites. International

law irmaposes no restrictions on observation from outside the

limits of national jurisdiction. Observation from outer space,

like observation from the high seas or from airspace above

the high seas, is consistent with international law.

“In saying what I have this moraning, I should not wish to
create any impression that the United States is unconcerned
over a possible extension of the arms race into outer space.
&or several years the United States has con'sist‘fently achered to

the view that outer space should culy be useful for peaceful ~=-

that is, non~aggressive and beneficial -~ purnoses. However,
4 o Iy

shievement of disarmament agreements, the

Iy

pending the -
test ol any space activity cannot be whether it is military or
the United Mations

nonmilitary, but whether it is consistent with

Charter and other obligations of international law.

21
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v

"Even in the absence of comprehensive disarmament

P

the nations of the world are not preclided from

agreements,
taking meaningful‘ measures of arms control and disarmament
in space. On the contrary, there are some things that can

be done immediately to prevent an extension of thé arms race
into space. In the first place, a prohibition could be

agreed and carried into effect to halt the testing of nuclear

weapons in outer space as well as in other environments.

The United States continues ic bend its efforts to this end.®

As an aside, we should note the Nuclear Test Ban Treaty and
G. A. Resolution 1884 {XVIII} banning the orbiting of weapons of

mass destruction. Continuing with the quotation from Mr. Meeker:

"“In the second place, nations can reirain from placing

weapons of mass destruction in outer space. Xven though

it is now feasible to do so, the United States has no intention
of placing such weapons in orbit unless compelled to do so
by actions of the Soviet Union. While disarmament
negotiations continue for the actual elimiration of nuclear
Weapons‘and the means of delivering them it is important to

do everything now that can be done o avoid-an arm s race in
22 '
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Oouter space, foxr it is clearly easier not to arm an

environment that has never been armed than to disarm one

! has been armed. Itis the carnest hope of the United

tha

(ad

States that the Soviet Union will likewise refrain from

taking steps to extend the arms race into space.'

14, Referring again to the May 1962 meeting of the Legal
Subcommittee -~ thé U. 8. 5. R. submitted a proposal on liability
for space accidents. I will cover the significant developments

in the areas of liability and assistance and return in connection with

the 3rd meeting and will not go into them now.

5. The main committee on Peaceful Uses of Outer Space reported

to the General Assembly under date of 27 September 1962. The

report included the work of the Legal Subcommittee, just discussed.-

16. The next meeting of the Legal Subcommittee was in New York
during the period 16 April - 3 May 1963. I had the privilege of
being a part of the U. S. delegation and I have attended ail
subsecquent meetings of the Legal Subcommittee in this capacity.
The Soviets,in the course of the meeting, submitted a revised draft

on general principles and it contained the same objection noted
23
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before, i. e., war propaganda, states only activity in space, veto
on activities that might cause interference and satellite
reconnaisance. Considered in connection with the General

Principles was a United Arab Republic draft code for international

cooperation in the Peaceful Uses of Outer Space, and drafts of the

U. 5. and the U. X..

7. The assistance and return draft remained the same. Belgium

submitted a working paper on liability. With respect to the

General Principles, the Soviets remained {firm on their 4 contro-

versial points and a new controversy developed, i.e., the form

that the declaration of principles should take. The U. S. proposed

that the declarat’ n of principles should be in the form of a

General Assembly resolution similar to 1721 while the U. S. S. R.
insisted upon a formal treaty. i"._.c\u will recall that I read a

statement by Ambassador Stevenson ‘L‘Q the effect that the U. S.
\‘(
. . N\ .
accorded a General Assembly resolutiorn unanimously passed,

\,
s,

A,\

as substantial evidence at least of the accepgted
S
AY

N
on the subject covered., Of great interestis th\e grave concern

international law

N,

x

with which the Soviet bloc views the possibility that U. N. General
w‘\ -

Assembly resolutions might be binding international ia;w/

: 24 "
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tended to improve the political climate for negotiation which was

1

further improved by the passage by acciamation of U. N. General

(XViiI), 17 Cctober 1963, calling upon

Assembly Resolution 1884 I
5: T v Yo < a2
States to refrain from orbiting/\nuclear weapOns/\P ST ey
14
(",;/ -y

~

20. The upshot was that the main committee drafted its own

“Declaration of Légal Principles Governing the Activifcies of States
‘in the Exploration and Uses of Quter Space.”™ The draft cleared
the main committee, was debated in the Political and Secu.rity

Committee, and although certain countries expressed reservations

the General Assembly unanimousiy passed it and it became

.

General Assembly Resclution 1962 (XVIIIj dated 24 December 1963.

It provides:

], The exploration and use of outer space shall be carried

on for the benefit and in the interests of all mankind.

#2. CQuter space and celestial bodies are free for explora-
tion and use by all States on a basis of equality and in accordance

with international law.
f

"3. CQCuter space and celestial bodies are not subject to

----national appropriation by claim of sovercigaty, by means of use

9PZ33, Senate Doc No. 56, 89th Cong, First fess.
26
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or occupation, or by any other means.

Y4, The activities of States in the exploration and use of
outer space shall be carried on in accordance with international
law, including the Charter of the Uxited Nations, in the

interest of maintaining international peace and security and

promoting international co-operation and understanding.

5. States bear international responsibility for national
activities in outer space, whether carried on by governmental
agencies or by non-governmental entities, aad for assuring that
national activi‘;ies are carried on in conformity with the
principles set forth in the present Declaration. | The actiyities
of non-governmental entities in outer space shall require
authorization and continuing supervision by the State concerned.
When activities are carried on in cuter space by an
international crganizaticn, responsibility for compliance with

the principles set forth in this Declaration shall be borne by

the international organization and by the States participating
in it.

6. In the exploration and use of cuter space, -States shall

27
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weyteonpe

be guided by the principle of co-operation and mutual assistance
and shall conduct all their activities in outer space with due

regard for corresponding interests of other States. If a State

has reason to believe that an outer space activity or
- - experiment planned by it or its naticns would cause potentially
harmful intexerence with activities of other States in the
peaceful exploration and use of outer space, it shall undertake

PR
ticn

wn

appropriate international consulia before proceeding with
any such activity or experiment. A State which has reason
to believe that an outer space activity or experiment planned
by another State would cause potentially harmful interference
oloration and use of outer

with activities in the peaceful exg

space may request consultation concerning the activity or

experiment.

"7. The State on whose registry an object launched into
outer space is carried shall retain jurisdiction and control over
such object, and any personnel thereon, while in outer space.
Owner ship of objects launched into outer space, and of their
component parts, is not affected by their passage through outer
space Or by their return to the earth. Such objects or com-

veyord the limits of the State of registry

ponent parts found
28
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21.

shall be returned to that State, which shall furnish identifying

data upon request prior to return.

8. Xach State which launches or procures the launching
of an object into outer space, and cach State from whose
territory or facility an object is launched, is internationally
liable for damage to a foreign State or to its natural or
mponent parts on the

juridical persons by such object or its cor

earth, in alr space, or in outer swpace.

9. States shall regard asironauts as envoys of mankind

in outer space, and shall render to them ail possible assistance

in the event of accident, disiress, or emergency landing on

the territory of 2 foreign State or on the high seas. Astronauts

who make such a landing shall be safely and promptly returned
. o V IS

to the State of registry of their space vehicle.™

Note that with respect to the controver sial questions that had

defied resolution during the April - May 1963 meeting of the Legal

a. Actually a resolution rather than the ireaty demanded by

he Russians.
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b. With respect to the war propaganda, etc., position of the
Russians, it contained a recital (recalling its Resolution 110 (II)

of 3 November [947) which condemns propaganda and lics to

4

provoke and encourage any threat to the peace, etc.
¢. With respect to the Russian demand of a right of veto

of potentially harmful space activities of other countries, it required

only consultation.

d. With respect to the demand on the part of the Russians that
activities in states be limited to states oaly, it provided that states

shall bar international responsibility for actions of Governmental

and other agencies.

There was no mention of the so-called space espionage,

jolt

the prohibition of which had been demanded by the Russians.

There was an accompanying resolution, i.e., 1963 (XVIL)

dated 24 December 1963, which:

it Recommends that consideration should be given to

.

incorporating in international agreement form, in the future
as appropriate, legal principles governing the activities of

States in the exploration and use of outer space. - .

30
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2. Requests the Committee on the Peaceful Uses of
OCuter Space to continue to study and report on legal problems
which may arise in the exploration and use of outer space,
and in particular to arrange for the prompt preparation of
draft international agreements on liability for damage caused
by objects launched into outer space and on assistance and

return of astronauts and space vehicles.

3. ZFurther requests the Committee on the Peaceful
Uses of Outer Space to report to the General Assembly at its
nineteenth session on the resulis achieved in preparing these

two agreements. ™

23. The language recommending that consideration be given to

incorporating the principles in international agreement form can

perhaps be regarded as the compromise which lead the Russians to

0]

accept the general principles in the form of General Assembly
resolution., The request for the prompt preparation of draft

international agreements on liability and on assistance and return

-{

v

egal Subcommittee at Geneva

was the agenda for the meeting of the g
in March 1964, or at least so the Western nations contended. The

bloc again raised the question of putting the general principles in
31 .

e o ormen ¢

e

.



NRO APPROVED FOR RELEASE
€xr 22 June 2015

treaty form, and affer some controversy the agreed agenda was:

a. A general debate:

; b. A draft international agreement on assistance and return; and
c. A draft international agreement on liability.
i 24. In the discussions at Geneva on assistance and return, the
Certain

Subcommitiee considered the U. S, and U. S. S. R. drafts.

areas of disagreement were isolated; these were:

2., The extent of the responsibility of the territorial state to

seaxrch for, rescue, return, efc.

D,

for the return of space objects. This controversy did not extend

to the return of personuel.

c. The responsibility of the territorial state t

f the rescue operation were beyond its capability.

d. The right of the territorial state to maintain the security

of its own texrritory.

] The responsibility of the launching state to pay the expenses

0 seek assistance

ey
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e. The status of Antarctica.
f. Exclusive versus cooperative search on the high seas.

g. Registration of the launch.

h. The settlemment of disputes, i.e., the role of the International

Court of Justice. OCn this last point, the U. 5. had proposed making
the International Court of Justice the final arbiter on disputes but

the communist countries objected to giving the I
oi Justice any authority unless the parties to the disputes consented

to the referral to the I.C.J."

25. In the face of these areas of disagreement, the Canadians
and Australians endeavored tdrafi 2 compromise draft on assistance
and return that would be acceptable, but they were unsuccessful. In

ment was a

-
©
P
]

02
[34
[0}
I

the discussions on liability it was quite apparent th
long way ofi, although in general the discussions centered e>SSentially
about legal problems as contrasied to the more political type that
had been involved in assistance and returan. The Subcommitiee
considered a U. S. draft, a Hungarian draft, arnd a2 Belgian working
paper. Some of the more significant matiers involved were:

(i} The U. 8. proposed absolute liability with provision that there

should be no liability for that part of the damage caused by willful

O¢ reckless act or omission on the part of the presenting state ox
33
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parties it represecents. (ii}. The Hungarian draft proposed
absolate liability for damage if the launch was for an illegal

purpose. COtherwise, fault liability only for damage in outer

s v e

space. If damage occurred on the grouad or in the atmosphere,

RN,

exemption from .iability only if there was willful act or gross
negligence on the part of the injured siate, or if the damage was

the result of natural disaster.

s o s

26. Interestingly enough, both the U. S. and Hungarian drafts

¢

proposed a ceiling on liability. (Neither stated an amount.}) This

——en

was bitterly opposed by India and other noniaunching states.

27. There was considerable controversy between U S. 8. R. and

ELDO members, sp‘ecifically Britain and Australia, over the position

of international launching organizations. The U. S. S. R. objected -
to giving any status to international organizations, and contended

irectly to the participating

&N

that the injured party should look

&

nations in addition to the international orgzanizations.

28. As an aside, there was a great deal of confusion over joint
? v

0Q

liability. And it was a matier of some embarrassment that we, -

Western lawyers, had a littlie difficuity in coming up with a definition.
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29. The U. S. had proposed a state-oi-registry concépt in which
a nation could accent liability by being the nation to formally
register it regardless of the ownership or the participation of other
nations in the launch. The communist group made a very spirited

objection to this in which they likened it to the law of the sea and

‘the flying of the Panamanian flag. ,

30. The meeting in Geneva was considered as the first part of the

3rd session of the Legal Subcommittee. When the Legal Subcommittee

meeting was designated

) k)

econvened in New York in Ccteber 1964, th

[¢]

agenda continued to be

o
ae (=24

as the-2nd part of the 3rd session.
largely devoted iy the drafting of conventions on assistance and

return, on liability.
31. Significant points on assistance and return were that:

a. The U. S. 8. R. proposed that the obligation to return space
objects and astronauis should be conditional on the launch's having
been carried out in accordance with the Declaration of Legal
Principles set forth in U. N. General Assembly Resolution 1962 (XVIII)

of 13 December 1963.
35
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b. ‘Japan continued to suggest, as it had in the first part of [

P

the 3xd session, that the return of space objects be dependent upon

the announcement of the lauaching and the registration of the object

B et

with the U, N,

c. The U. S. . R. wanted a requirement that the assistance
rendered to a foreign astronaut be the same 2s that which a couniry

would render its own.

32. It was generally agreed that a state returning an astronaut
o o o
and space object should be reimbursed for all of its expenses where
& N

the return was at the request of the launching state. Some felt

that there should be a reimbursement for the expenses of the

recovery of a space object even though the launching state made -
no request. Some states suggested that the expenses of locating -
astronauts should be reimbursed pointing out that the rescue would
be for the benefit of a very few and comparatively wealthy states.
-
-
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33. The U. £. S, R. proposed that the launching state should have

34. Although there was general agreement that international
organizations should be liable for their activities, there was a
complete divergence of opinion between the Soviet bloc and the Western

delegations on the status of international crganizations in the

agreement, the Soviet bloc refusing to agree to permitting

&
[0}
Y

uQ
M
o
@
2
o
&
v
<
[}
2]
<

intermational organizations (o be parties to t

controversial point involved what states would be eligible to g\e
- 4

)

- parties to the convention. The U. 5. proposed that state mem\bers

R 3
of the U. N. and other states especially invited by the General i‘%
,\\
Assembly could be parties. The U. 8. E. R. on the other han ’X‘L
, 4
together with the entire communist bloc sropssed that all states ‘r,’
{

could be parties. This, of course, was the procedure followed in \l{i
§
the nuclear test ban. The controversial aspect is that the all-states

A
Ny

T - . - p . - i
doctrine includes states such as East Germany and communist China.j
e

35. There was a proposal that the assistance and return and
lieblilty agreements be linked and entered into simultaneously.
Under this procedure, a state would have no obligation to the

launching states under the assistance and return convention unless

the launching state had ratified the liability convention.
3
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36. In the discussions on liability the Subcommitice worked with :
draits proposed by Belgium, United States, and Hungary. The
matter s remaining undecided could be divided into substantive ,
i
. ]
matters and procedural matters. For exampie, some tlme was r
spent on whether the agreements should follow the Anglo~American i

approach to treaties and include definitions or the continental

concept which eliminates, oxr at least limits, the deiinitions.

e ey g w7

Italy proposed that there should be one treaty for the two subjects,

in other words, a part "'A' covering assistance and return and a

g
)
33
e}
H
®
1
o
e
o
)
]
)

part "B¥ covering liability, with a com
common clauses covering definitions, settlement of.disputes,

eligibility of states, and other final provisions.

37. Cne of the problems is the;dbsianaiion of the states that
-
would be responsible for damages. in this connection, the U. S.
had included as a responsible state the state which "procures the
launching™ and had defined it as the siaie defraying the cost of the
iaunch. This concept, however, was far from settled and there
were many proposals for amendments waich weretertwined with
the problems o nobhlcahc,n, registration, status of in;ernational -
rganizations, and the procedures for handling joint launches.
-




. NRO APPROVED FOR RELEASE
' 22 June 2015

- .

2 & P L _ 1 . " - .
38. On the question of the scope of lizbility, most delegations

¢

reed that the launching state should be liable for damage. All,

however, had their “"buts' and these caused considerable

disagreement over the question of excestions. The U. S. draft

o contemplated exception or diminution of damages only if the
damage resulted from the willful or reckless acts or cmissions on
the part of the presenting state or the injured party. Italy favored
absolute liability for accidents on the ground only and suggested a
presumption of common fault for accidents in outer space. Austria
favored absolute liability but tended to agree wit“‘I—Iur.gary on
liability for fault regarding accidents in outer space. Huggary
urged full liability without exceptions where a state had been exer-

cising an unlawiful activity in outer space.

39. On the question of measure of damages, the U. 5. formula was
that principles of internationallaw, justice, and equity would

determine the compensation. Belgium proposed that the national
[ - -
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law rules. On the question of

broad definition embracing the types of
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damage covered under the agreement to inciude physical damage and
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darnage caused by contamination of the aimosphere by nuclear
devices and damage to natural and juridical persons. There were
also views related to the problems such &s delayed or instant

damages, and direct and indirect damages.

40. As in assistance and return, the same controversy between
b

ver the status of international organizations.

Q]
)
n
o
o
o]
fu
=
[¢]
w0
o+
W
¥
e
16
ot
o
jen
O

Bear in mind that several of the Western nations are members of

ty

LDO {European Launcher Development Crganization), and ELDQC
is endeavoring to establish some accommodation so that the

international organization can assume the liability and eithex

absolve or limit the individual liability of its members.

41. Related to' ae problem on international organizations was the

' Ty 103

liability of states? joint undertakings. Hungary, speaking for the

riy

bloc, urged that liability should rest with all the states participating

in 2 common undertaking. Several of the Western stzes suggested

some limits.

Cn the question of the procedures for the presentation of claims,

W
38}

there was discussion on whether 2n injured parishould be able to
simulianeously pursue remedies under the conver

or any oiher treaty.
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43. On the question of the statute of limitation, the U. S. draft

proposed a one~year period to run from the date that the accident

1

occurred or the date on which the facts of the claim became known.

(ol

Italy suggested five years. India proposed ten years.

44. There was some discussion on the limits of Lability. Both
cite specific dollar figures. France, Japan, Argeniina, and India
Opposed any monetary limitation. The Soviet bloc, United Xingdom,
Canada, and Italy supported such a limitation. Other countries

reserved judgment depending upon the amount of the limitation.

.

45. Cn the question of the settlemecnt of disputes, the U. S. draft
proposed resort to the International Court of Justice; the bloc
countries adamantly refused to concede any corapulsory jurisdiction

to theI.C.J. and suggested that disputes be settled by the

traditional methods of diplomatic negotiation.

™

With respect to damage suffered by the nationals of the launching
state, the U. 5. proposed that the convention should not cover

liability of 2 state for damages suffered by its own nations. The
fungarian proposa' was substantially the same. Belgium proposed

that liability be determined in accordance with the provisions of the
41
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national law of the injured party. b

47 Of interest is that the U. S. 5. R. suggestied that a claim for

w

compensation should not constitut
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d space vehiclcs.

48. The question of currency in which claims were to be paid also

[is)

entered the discussions. United Xingdom proposed that payments
5 14 = 5

loss of value

s TR

should be in currency convertible readily and without

in the currency used by the presenting state.

49, There was also a discussion on who should bear the expenses

-

of procedures io enforce the treaty. The U. S. proposed that the

3

expenses should be shared squally by the parties. Belgium
suggested that the a2ilocation be left for a determination by the
commission.

o

50. Such then was the status of the 2 drafts as of the close of the

Znd part of the 3rd session of the Liegal Subcommitiee. In general,

<

here were some grounds for optimism on assistance and return,

tae stumbling blocks being political but not regarded as insurmountable.

Cn the cuestion of liability, it was obvicus that much work in the

il technical iegal sense needed to be done beiore agreement could be

reached. It might be said with some accuracy that a cautious
42
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optimism on an early drait agreement on assistance and return

was warrantad.

: 51. However, the optimism on the assistance and return was

apparently overtaken by world events and the meeting of the

4th session of the Subcommitiee for the period 20 September -
1 October 1965 was somewhat discouraging. 4Lbout the most

b that can be said for this meeting was that there was an exchange

of views. The bloc reactivated many of its old arguments against

g

space espionage and Erée\.mve:}‘[ used them as -~ I guess I might
N

say -=- an excuse for not moving any closer to an agreement.

.

Little of new significance was said and for all gractical purposes

al _ubcommittee stands at about the position it was

e

at the end of the 3rd session in Cctoher 196
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L ~52. Some comments as to how the delegations to the Legal
Subcommittee are made up and function might be of interest.
First, you might like to know about the composition of the U. S.
delegation. Ii has been headed for all of themeet iqgs by
Mrzr . Leonard €. Meeker, the present Leagal Advisor to the
k- Wi .
Depariment of State. He %3 supported by advisors from his office,
the {tate Department’s Office of U. N. Political Affairs, the .
State D e artmentts Office of Soviet Union Affairs, and from the
U. S. Mission to the U. N. in New York. In addition, there are
representatives from the General Counsel’s office of the National
Leronautics and Space Administration,and I was there from the
Department of Defense. - Many of the other deiega‘ti;ns, particularly
those from the smaller couniries, are composed of personnel
from their permanent offices at U N. #Headguarters., Australia
has for the most part been represented by Sir KXenneth Bailey,
formerly Solicitor General of Ausiralia, presently Australian
Ligh Commissioner to Canade, an old {riend of Professor Goldie's
(it being my understanding that at Professor Goldie’s wedding
Sir Xenneth gave the bride away}. Austria was represented by
— Dz, Kar! Zemanek, Professor of Vienna University., Belgium
Was repfesentei by Professor Max Litvine, who prepared the Delgian
s

working paper on liability, Czechoslovakia was represented by
4z
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Professor Jiri Hajek, who was Czechoslovakials permanent
representative to the U. N. Hungary was represeated by Dr. Endre
Ustor, who carried the rank of Ambassador and was head of the
International Law Department of the Ministry for ¥ orcwn Affairs.

— Poland was represented by Professor Manired Lachs, the

Qo

Cheairman of theﬁCommittee who carried the rank of Ambassador and
was Advisor to the Minister of Foreign Affairs. Romania's
representative was Professor Edwin Glaser, the Chief Legal
Advisor to the Ministry of Foreign Affairs, The U. 5. 8. R. was
represented by Ambassador 2. D. Morozov, who interestingly
enough was backed up by A, S. Piradov, Professoxr of International
Law, Acaclémy of Science of the U. &. S. R. The United Xingdom
representative was Mr. I, M. Sinclair, Counsecllor and Legal
Advisor to the U. XK. MiAssion to the U. N. In the past, theU. K.
has at times been represented by Miss Joyce Guiteridge., T
delegates are all capable individuals, most of them are lawyers
and some of them have achieved real eminence in the profession.

£

It is important to understand, however, that with perhaps a2 few

/ A o ;: S
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-

exceptions, &8 delegate is Q~fr\,e ‘agent-and.his. freedom-of-action
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{in turn.backed by additional advisors and even supervisorsin i
«,‘,\‘\” €
their respective capiials. There are few off-the-cuff remarks;
: in general, the remarks are obvious guotes from the carefully ;
: R v :
worded position papers with which the delegates come armed,; Much !
- 1s done away from the formal conference; luncheons, dinners, and b
receptions are apt to be work arenas for the practicing delegates. s
:
- - . - o BT . !
¢ 53, The U. N. Secretariat provides administrative support. The i
i {
Legal Subcommittee has, in the time I have been associated with it,
been the particular responsibility of Mr., Oscar Schachter, Director i
' ‘ ¢
of the General Legal Division, Giffice of Licgal Affairs, U. N.
The Secretariat provides simulitaneous iraanslation, copies of
documents in all of the nccessary languages, and takes care of -
the other housckeeping chores such as providing conference rooms,
-] |
i
etc. The workaday schedules call generaliy for 2 3~hour session
in the morning (10:00 a.m. ¢o L300 p.m.} and at times an afternoon
session from 3:00 to 6:00. Unfortunately these conference
sessions are just the part of the "work iceber g™ visible to the
public. Many other hours are spent in bilateral consultations with
other delegations and conferences with officials of their own Govern=- -
P
ments - andethe-dnt
e -
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backed up at all titnes by a staii i

&)

necessary to keep them complatel
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oyernmental approval for new positions, changes to old positions,

or proposed answers to questions that might have arisen in the
. ,

N
e 4

course of debate. Generally speaking, a delega

te's day runs from
about 8:00 a.m. until about 10:00 p.m.; however, it is quite a
fascinating experience. And speaking as a former politician back
in Michigan, I found very 1it’;10 difference in the fundamental
concept of operations between the U. N. deliberative committee
and the old Macomb County Board of Supervisors or the Legislature

of the State of Michigan.
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